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BRIEF OF APPELLEES

QUESTIONS PRESENTED ON APPEAL.

This is an appeal from an order dismissing an action

brought on the equity side of the court. On filing the

bill a temporary restraining order was issued and an

order made directing the defendants to show cause

why an injunction pendente lite should not issue.

On the hearing of the order to show cause the

injunction pendente lite was refused for want

of a showing by plaintiff of a right to equitable

relief, and a demurrer having been interposed, the

demurrer was sustained and bill dismissed as to the

appellees for want of equity.

The question presented on the appeal is substantially



the same as that presented in the various appeals taken

to this Court from the orders of the District Court of

Alaska appointing receivers at the instance of persons

out of possession in actions brought by such persons

to recover possession of mining claims. The case of

Tournaiises v. Melsing, io6 Fed. 775, put an end to

the appointment of receivers in that Territory in cases

of this class, so in this case plaintiff did not seek the

appointment of a receiver, but went further and sought

a temporary injunction, mandatory in character, by

which injunction he should be placed in possession of

the property in controversy pending the determination

of the action to recover possession.

See Tr., p. 30.

The relief here sought has been declared by this

Court to be in excess of the judicial power of any

American Court.

Lane v. Jordan, 116 Fed. 623.

Plaintiff upon having his attention called to this

decision, amended his bill by omitting the prayer for

a mandatory injunction prior to final judgment, merely

seeking an injunction restraining defendants from

carrying on mining operations pendente lite, together

with a mandatory injunction transferring possession on

final hearing.

As the fact stated in the so-called bill in equity

showed that the plaintiff's right of action was at law,

in ejectment and for mesne profits, but not in equity, the

lower court dismissed the bill and did not retain the



action for trial as an action at law, following the prac-

tice approved in Russell v. Haynar, 130 Fed. 90. The

appellant does not complain of the refusal of the Court

to retain jurisdiction at law, but urges that the Court

erred in refusing to entertain the bill as a bill in equity.

The sole question is this. Did the Court err in refus-

ing to exercise its equitable jurisdiction in an action

brought by one out of possession for the purpose of

recovering possession from those in actual possession,

together with mesne profits and damages, merely for

the reason that the plaintiff seeks mesne profits under

the guise of an accounting (though there is no con-

tractual relation between the parties), and also prays,

that the lease under which defendants hold be can-

celed (though that lease was not executed either by

plaintiff or his lessor, the alleged grounds of cancella-

tion being,

I St, That the lease was executed without authority

by certain persons claiming to act as agents or officers

of the grantor of plaintiff's lessor;

2d, That the lease was never delivered;

3d, That the lessee, after wrongfully obtaining pos-

session thereof, made fraudulent alteration of its con-

tents).

In other words, has the plaintiff, by praying for can-

cellation and accounting under the circumstances above

outlined, converted an action of ejectment into a pro-

ceeding in equity?
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STATEMENT OF CASE.

Briefly stated, the facts disclosed by plaintiff's com-

plaint are as follows: In June, 1905, Elliott W. Spurr

purported to execute on behalf of the Corson Gold

Mining Co., an Arizona corporation, a lease of the

interest of that company in certain mining claims situ-

ated in the Territory of Alaska, to one Judson T. Web-

ster. Whether or not this corporation owned any inter-

est in these claims at this time does not appear, but it

is alleged,

ist, That Spurr had no authority to execute the lease;

2d, That Webster refused to accept the lease as exe-

cuted by Spurr, but made certain material alterations

in the body of the lease and returned it to Spurr;

3d, That on December 8, 1905, the stockholders of

the Corson Company met, considered the original lease

and the lease as altered by Webster, and repudiated the

entire transaction.

Tr., pp. 13, 14, and 15.

The lease to W^ebster was recorded in Nome March

16, 1906.

On January 17, 1906, the Universal Mining Com-

pany acquired an undivided one-half interest in certain

mining claims by conveyance duly executed by the

Corson Company.

At the time this action was commenced the Corson

Company owned no interest in these claims, the title

having been conveyed to the Universal Company. On

May 9, 1906, the Universal Company leased the prop-



erty in dispute to the plaintiff, the provisions of the

lease as to possession and term being as follows:

—

"It is also understood and agreed between the

parties hereto that the term of this lease shall be

for the period of two years beginning the first day

of July, 1906, provided, however, that if for any

reason said party of the first part shall be unable

or shall refuse on said first day of July to deliver

to the said second party herein possession of said

properties, as contemplated in this lease, then, and

in that case, such delay in delivery of possession

shall not work an abridgement in the term of

this lease, but shall operate merely to defer the

date of its commencement until such date as posses-

sion may be delivered as aforesaid. The said

lessor covenants and agrees to use all reasonable

endeavor and legal means to put the lessee in pos-

session of the premises above described on said

first day of July, 1906, or as soon thereafter as pos-

sible."

This lease was recorded in Nome on June 21, 1906.

On July I, 1906, the plaintiff endeavored to enter upon

the property and found Gibson, Waskey, and Harding,

the appellees in possession, claiming possession through

the lease to Webster, and working the property. These

defendants refused to permit plaintiff to enter into pos-

session. (Page 16.)

It is further stated that Gibson, Waskey, and Hard-

ing have no rights except such as come through the

pretended lease to Webster; that these defendants have

extracted over $25,000 worth of gold from the prop-



erty; that the properties are valuable for mining pur-

poses alone; and that defendants Gibson, Waskey, and

Harding will take out all the gold before the plaintiff

can acquire possession.

The bill alleges that Willey, the president of the

Universal Company, has stated publicly that plaintiff

has no rights in the property and has refused to assist

plaintiff to gain possession, but is conspiring with the

defendants Gibson, Waskey, and Harding to leave them

in possession. (Tr. 23.)

The bill then alleges,

(i) That the record of the void lease to Webster

and the record of the sublease from Webster to Gibson

cloud plaintiff's title;

(2) That the occupation and mining of the prop-

erty by Gibson, Waskey, and Harding and their re-

fusal to make known to him the amount of gold ex-

tracted constitute an irreparable injury, for which there

is no adequate remedy at law.

Tr., pp. 23 and 24.

(3) That the plaintiff made full preparations, at

much expense to himself, to mine and operate upon said

mining claims and properties upon a large scale, under

his said lease, diligently and continuously from and

after said first day of July, 1906; that the open working

season for mining upon said ground is a brief one; that

said claims, if the defendants Gibson, Waskey, and

Harding shall be left in possession thereof and the

plaintiff shall not be granted the possession thereof



and permitted to mine and operate upon the same dur-

ing the pendency of this suit and until final decree

therein, can be and are liable to be wholly worked

out by the defendants before such a final decree can be

obtained, and left valueless for the purposes of the

plaintiff's said lease or for any other purpose, and that

the plaintiff will be put to large additional expense

and loss unless his mining and operating upon said

mining claims and properties, which he is legally en-

titled to do by force of his said lease, can immediately

or very speedily be entered upon and conducted.

(4) That irreparable injury will ensue unless

(a) The defendants in possession are restrained from

mining the property and keeping plaintiff out of pos-

session, and plaintiff is placed in possession pending the

action.

(b) Willey, both individually and as president of

the Universal Mining Company, is restrained from dis-

paraging plaintiff's title.

Plaintiff then prayed for relief alleged to be neces-

sary and asked an accounting.

Plaintiff moved for a preliminary injunction,

(i) Restraining the defendants in possession from

operating the mines

;

(2) Placing plaintiff in possession of the mine pend-

ing the litigation;

(3) Restraining Willey from disparaging plaintiff's

title.

A temporary restraining order was issued, and a mo-
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tion for a preliminary injunction heard. On this motion

defendants filed affidavits controverting plaintiff's al-

legations as to title, showing that they had been in pos-

session since March 19, 1906, had redeemed the prop-

erty from foreclosure at an expense of $10,000, and

had since expended about $12,000 thereon and claimed

title and possession in good faith. A demurrer was also

interposed by Gibson, Harding, and Waskey on the

ground that as against them the action was one at law

and the complaint did not, as against them, state a

cause of equitable cognizance.

After argument the restraining order was dissolved.

The demurrer for want of equity was sustained, and the

action dismissed as to these defendants, without preju-

dice to the maintenance by plaintifif of an action at law.

From this order the appeal is taken.

ARGUMENT.

Under the provisions of the Alaska Code, ques-

tions AS to title and right of possession aris-

ing in actions brought by persons out of

possession against persons in possession of

. real property must be determined in actions

at law and by the verdict of a jury.

From the facts stated, it appears that at the time

plaintiff's alleged rights in the property in dispute were

acquired the defendants were in possession thereof,

claiming the right of possession from the predecessors

in interest of plaintiff's lessor; that the instruments now

claimed to constitute a cloud on plaintiff's title or lease-



hold interest were then in existence and that plaintiff

knowingly purchased a lawsuit, for the possession of

the defendants was in law notice to the plaintiff of de-

fendants' claims, and from the recitals in the lease it

appears that difficulty in obtaining possession was an-

ticipated. The only question is, Did plaintiff purchase

a legal or an equitable action? Clearly, the main pur-

pose and object of the present action is to obtain pos-

session of real property for a period of two years.

The statement that the existence of the void lease clouds

plaintiff's two-year leasehold interest and the prayer

for cancellation are on their face but colorable allega-

tions made with the view of thereby obtaining equitable

aid for the recovery of possession, plaintiff having ac-

cepted his lease with full knowledge of the existence of

the so-called cloud. The question therefore amounts

to this: Can a person taking a lease of mining property

with full knowledge that third persons are in possession

of the property, working the same and claiming the

right to the possession thereof, maintain an action in

equity for the recovery of possession?

It has been definitely decided by this Court that

an action cannot be maintained in equity for the re-

covery of a mining claim by parties out of possession

against parties in possession working the claim.

In Tournauses v. Melsing, io6 Fed. 782, the Court

appointed a receiver to take charge of and work a

mining claim during the pendency of an action of this

character. In discussing the appointment of the re-

ceiver, a matter undoubtedly within the jurisdiction
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of the Court if the action were equitable, this Court

said:

—

"Nor does it appear that the slighest attention

was paid to an express provision of the very statute

under which the Court was created and existed, in

terms prohibiting the appointment of a receiver

in an action for the recovery of specific personal

property (Code Alaska, sec. 753), nor to sections

301 or 475 of the same Code, which provides as

follows :

—

"'Sec. 301. Any person who has a legal estate

in real property, and a present right to the pos-

session thereof, may recover such possession, with

damages for withholding the same, by an action.

Such an action shall be commenced against the

person in the actual possession of the property at

the time, or, if the property be not in the actual

possession of any one, then against the person act-

ing as the owner thereof.

" 'Sec. 475. Any person in possession, by him-

self or his tenant, of real property, may maintain

an action of an equitable nature against another

who claims an estate or interest therein adverse to

him for the purpose of determining such claim,

estate or interest.'
"

It would seem from the provisions of the statute

above quoted that it was the intention of Congress to

require all actions for the recovery of the possession of

real property in Alaska to be brought at law and tried

by jury. This view of the statute is confirmed by the

provisions of section 475, C. C. P., limiting equitable

jurisdiction to cases in which the plaintiff is in posses-
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sion of the land, and also by the fact that the statute was

enacted for the government of a vast territory sparsely

populated in which rights and titles rest largely on pa-

rol testimony and by the people of which the right of

trial by jury is as highly prized as it was by our ances-

tors living in a ruder and less highly organized society.

It is, however, contended, that the statute is simply

declarative, and where, according to the general and

established doctrines of equitable jurisprudence, equity

will take jurisdiction of one phase of a controversy, it

will take jurisdiction of all phases, even though this

results in depriving the defendant of the right of trial

by jury in an action brought by a party out of possession

to recover possession against one holding possession and

denying the title of the plaintiff. We respectfully sub-

mit that this is not a proper interpretation of the statute,

which expressly excludes from equitable cognizance

power to determine questions of title, and right of pos-

session, at the instance of one out of possession in an

action brought by such person, against one in possession.

And it is certain that in Alaska causes of action at law

cannot be joined with causes of action in equity.

Bruce V. Murray, 123 Fed. 366.

But regardless of this question of statutory construc-

tion, it is clear that even according to the general rules

of equity jurisprudence no cause of equitable jurisdic-

tion is here set forth.



12

II.

According to the genemlly accepted rules of

EQUITY jurisprudence, THE BILL OF COMPLAINT

DOES NOT STATE A CAUSE OF ACTION LYING WITHIN
THE DOMAIN OF EQUITY JURISDICTION.

It must be admitted that an action by one out of pos-

session to establish title or acquire possession, brought

against one in possession of real property, is an action

at law pure and simple, and the fact that plaintiff is

but a tenant for years does not alter the case.

Bracton Book IV, chap. 36, fol. 220.

And at common law the right of a tenant for years

to maintain ejectment lies prior to entry.

Coe V. Clay, 5 Bing. 440.

Trull V. Granger, 8 N. Y. 115.

If the failure to deliver possession was due to the

lessor, or a third person wrongfully holding pos-

session, the tenant had at law the action of ejectment

or damages. If the person in possession held by para-

mount title, the remedy of damages was alone available.

Ludwell V. Newman, 6 T. R. 458.

In this case appellants do not deny that a portion of

the relief sought may be had in ejectment, viz., the

recovery of mesne profits, damages, and possession,

but they do contend:

(a) That the acts threatened by the defendants will

tend to destroy and alter the character of the property

in dispute and equitable relief by injunction is there-

fore necessary.
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(b) That the cancellation of the Webster lease is

necessary to complete relief, a matter cognizable only

in equity, and our opponents say that, inasmuch as the

above-mentioned equitable relief is essential to a com-

plete remedy, equity will take jurisdiction of the entire

subject-matter of the action and pass upon the question

of title and right of possession.

We will examine and reply to these contentions sep-

arately, but it may be said that if the argument of our

opponents be sound, then every action to recover pos-

session of a mining claim brought by one out of posses-

sion against one in possession working the mine and

claiming title under a written instrument, may at the

election of the plaintifif be maintained either in equity

or at law.

From the statements in the appellant's brief it might

be inferred that the defendants were not operating the

mines in a proper and workmanlike manner, but were

on the contrary committing acts which would, if this

lease were valid, amount to waste and which do under

the present circumstances amount to willful and mali-

cious trespass. These intimations are absolutely un-

supported even by the allegations of the bill, which

contains no suggestion that the defendants are not

operating the mines in a proper and workmanlike

manner.

Appellant cites a few cases of willful and malicious

trespass in which equity took jurisdiction to prevent

acts done by a trespasser, which if done by a tenant

would have amounted to waste and would have com-
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pletely destroyed the subject-matter of the action. No
such case is here presented, for while it is said that the

defendants will in working the mine remove all gold

therefrom, an allegation based upon pure conjecture

as to the amount of gold in the ground, it is not inti-

mated that the methods by which the defendants work

the mine are improper.

The well-established rule that actions to recover pos-

session of mines held and operated by third parties are

not cognizable in equity really disposes of this appeal,

but we will now answer the appellant's contentions

separately.

The fact that one out of possession of real prop-

erty, IN addition to the relief usually ac-

corded IN ejectment, seeks to obtain cancel-

lation OF THE WRITTEN INSTRUMENTS UNDER
WHICH THE DEFENDANT CLAIMS POSSESSION, AS

BEING A CLOUD UPON PLAINTIFF'S TITLE, DOES NOT
CREATE A CASE COGNIZABLE IN EQUITY.

It is an elementary rule of equity jurisprudence that

an action to remove a cloud from title or cancel an

invalid instrument purporting to affect title, cannot be

maintained by one out of possession against one in

possession.

Boston Mining Co. v. Montana Ore Co., i88

U. S. 632-641.

Cosmos Exploration Co. v. Gray Eagle Oil Co.,

112 Fed. 4.

In United States v. Wilson, 1 18 U. S. 86, a bill strik-

ingly similar to that now before the Court was brought
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by the government against certain persons in possession

of real property claiming under a written instrument.

The prayer of the bill was:

—

"That the conveyance by Allen to Wilson be

declared fraudulent and void; that the paramount

lien of the United States in said land for the

said taxes be adjudged and declared; that the

priority of the United States be maintained and

decreed, and the pretended conveyance of Allen

to Wilson be removed as a cloud upon their title;

an account for rents and profits, and a writ of

possession to put the complainants in possession,

and for general relief."

The Circuit Court dismissed the bill, and the Su-

preme Court affirmed the judgment of dismissal,

saying:

—

"Without examining the ground on which the

Circuit Court proceeded, we are of the opinion

that the bill was rightly dismissed. The case as

made by it is not one of equitable cognizance. . . .

The United States claim, and, if the allegations

of the bill can be supported by proof, own the

legal title to the lands described, a title paramount

to that under which the appellee claims; for the

deed to the United States conveys, if it is effective,

the title which Allen had when the tax was as-

sessed in July, 1867, and operates by relation from

that time. Having the legal title, then, but being

kept out of possession by defendants holding ad-

versely, the remedy of the United States is at law

to recover possession. Equity in such cases has no

jurisdiction, unless its aid is required to remove

obstacles which prevent a successful resort to an
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action of ejectment, or when, after repeated ac-

tions at law, its jurisdiction is invoked to prevent

a multiplicity of suits, or there are other specific

equitable grounds for relief. Bills quia timet,

such as this is, to remove a cloud from a legal title,

cannot be brought by one not in possession of the

real estate in controversy, because the law gives a

remedy by ejectment, which is plain, adequate,

and complete. This is the familiar doctrine of

this Court. {Hipp v. Babin, 19 How. 271 ; Ellis

V. Davis, 109 U. S. 485 ; Killian v. Ebbinghaus,

no U. S. 568; Fussell V. Gregg, 113 U. S. 550,

• 555.)"

In Harland v. Bankers et al., 32 Fed. 305, the Court

said:

—

"If a complainant asserts a legal title to real

estate, he cannot invoke the jurisdiction in equity

as against persons' in possession claiming adversely,

but must resort to an action of ejectment. The
circumstance that he seeks at the same time relief

in the nature of removing clouds upon the title

does not authorize the intervention of equity."

The same rule was laid down in Speigle v. Meredith,

Fed. Case No. 13227; Morrison v. Marker^ 93 Fed.

692, a case in this circuit; and Whitehead v. Shattuck,

138 U. S. 146.

Authority on this point could be multiplied, but the

rule is so clearly correct in principle that we will not

burden the brief with further authorities on this point.

In passing from the authorities cited it may be noted

that in the case of Boston Mining Co. v. Montana Ore

Co., 188 U. S. 632, it was alleged that the defendants



17

were extracting large quantities of ore from the mine

and were concealing the same and had already ex-

tracted and converted over $500,000 worth of ore, and

it was said:

—

"That the complainant has no means of ascer-

taining the quantity or value of the ores which the

defendants have extracted or may hereafter extract

from such premises, and if the defendants are per-

mitted to continue to extract such ores it will be

altogether uncertain and indefinite as to what the

amount or the value of such ores may be, and the

complainant will be compelled to rely to a great

extent on the defendants as to such amount and

value; that unless the defendants are enjoined and

restrained from taking the ores, the complainant

will be required to bring numerous actions for the

determination of the damages it has from time to

time sustained by reason of such trespasses, which

are continuing on the part of the defendants.

Therefore the complainant brings this suit in order

to avoid a multiplicity of suits in the premises;

and by reason of the trespasses of the defendants

and their threatened continuance the complainant

has suffered and will suffer great and irreparable

injury and damage, unless the defendants are en-

joined from further trespass as prayed for."

Yet equity jurisdiction was denied.

And in the case of the United States v. Wilson, 118

U. S. 88, plaintiff sought an accounting, yet jurisdiction

in equity was denied.

Passing to the other phase of the argument, viz.,

that the remedy by ejectment is inadequate because
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the mine will be worked out by the defendants pending

the trial, unless an injunction pendente lite be issued,

it may be said that the allegation on which this argu-

ment is predicated is purely colorable, a matter appar-

ent from the allegation itself, and placed beyond doubt

by the failure of the appellant to introduce any evi-

dence upon this point on the hearing of the motion

for an injunction pendente lite and by the action of the

appellant in having taken an appeal to this Court in-

stead of commencing an action at law and prosecuting

the same with diligence. But even if the record sup-

ported the claim, it would not bring the case within the

jurisdiction of equity.

The fact that pending an action of ejectment
TO recover possession of a mining claim the
mine may be worked out by the persons in

possession does not confer upon a court of

equity jurisdiction to try the question of

title and put plaintiff in possession by means
of a final decree of mandatory injunction.

From the amendment filed by plaintiff it appears

that the alleged necessities of the case only run to the

granting of an injunction pendente lite for the purpose

of preserving the status quo pending the final deter-

mination of the action as to title. Yet it is claimed

that as this temporary relief necessitates recourse to

a court of equity the rule that "when equity takes juris-

diction for one purpose it will take jurisdiction for all

purposes" applies, and the question of title and right of

possession is thereby brought within the equitable

jurisdiction.
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It is of course true that equity will enjoin waste,

and it was originally held that privity of estate was

essential to the issuance of an injunction in such cases.

The rule, however, has in later days been relaxed and

it has been held that destructive trespass or trespass

equivalent to waste would be enjoined even in the

absence of privity of estate, but in extending the equi-

table jurisdiction to this last class of actions, the rule

that equity having taken jurisdiction for one purpose

would take jurisdiction for all purposes, was not ap-

plied to causes in which persons out of possession

sought to enjoin acts committed by persons in possession

of real propertv^ and to recover the same. Speaking on

the subject of the right to injunctive relief against tres-

pass, Mr. Adams says:

—

"First, it attaches only on an admitted or legally

adjudged right in the plaintiff, admitted or legally

adjudged to be infringed by the defendant. The
existence of the right, and the fact of its infringe-

ment, must he tried, if disputed, in a Court of law.

And therefore, if the plaintiff resorts to equity in

the first instance, he should forthwith move for an

interlocutory injunction to protect his alleged

right until decree, and thus give an opportunity

of directing a trial at law, so that when the cause

comes on for hearing it may be ready for immedi-

ate adjudication. When the motion for an inter-

locutory injunction is made, the Court, having

regard to the extent of prima facie title shown, the

probability' of mischief to the propert}", and the

balance of inconvenience on either side, will

either grant the injunction, accompanied by a pro-



20

vision for putting the legal right into an immediate

course of trial; or will send the parties to law,

directing the defendant to keep an account; or will

merely retain the bill, with liberty for the plaintiff

to proceed at law."

Adams' Doctrine of Equity, pp. 217, 218.

In cases such as the present, the equitable remedy of

injunction is simply an auxiliary remedy, the injunction

being but temporary in character. The final relief,

—

the recovery of possession and establishment of title,

—

is not given by way of final injunction in the court of

equity; this is not the function of an injunction, for, as

said in Black v. Jackson, 177 U. S. 349, 361,

"The plaintiff was out of possession when he

instituted this suit, and by prayer of this bill he

attempts to regain possession by means of the in-

junction asked for. In other words, the effort is

to restore the plaintiff by injunction to rights of

which he had been deprived. The function of an

injunction is to afford preventive relief, not to

redress alleged wrongs which had been committed

already. An injunction will not be used to take

property out of the possession of one party and put

it into that of another. . . . The plaintiff has a

full, adequate and complete remedy at law, and

the case is not one for the jurisdiction of a court of

equity."

Where a temporary injunction is necessary to pre-

serve the status quo and prevent irreparable injury

pending the determination of a question of title in an

action brought by one out of possession against one in
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possession of real property, the jurisdiction of equity

has been enlarged so as to allow the issuance of the

writ as auxiliary to the action at law.

This is well illustrated by the cases of Boaro v. Er-

hardt, 113 U. S. 527, an action at law to recover pos-

session of a mine, and Erhardt v. Boaro, 113 U. S.

^27^ an action in equity to restrain damage pending

the action at law. In the case last cited the Court

said :

—

"It was formerly the doctrine of equity, in cases

of alleged trespass on land, not to restrain the use

and enjoyment of the premises by the defendant

when the title was in dispute, but to leave the com-

plaining party to his remedy at law. A contro-

versy as to the title was deemed sufficient to ex-

clude the jurisdiction of the court. In Pillsivorth

V. Hopton, 6 Vesey, 51, which was before Lord

Eldon in 1801, he is reported to have said that he

remembered being told in early life from the

bench 'that if the plaintiff filed a bill for an ac-

count and an injunction to restrain waste, stating

that the defendant claimed by a title adverse to his,

he stated himself out of court as to the injunction.'

This doctrine has been greatly modified in modern

times, and it is now a common practice in cases

where irremediable mischief is being done or

threatened, going to the destruction of the sub-

stance of the estate, such as the extracting of ores

from a mine, or the cutting down of timber, or the

removal of coal, to issue an injunction, though the

title to the premises be in litigation. The authority

of the court is exercised in such cases, through its

preventive writ, to preserve the property from
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destruction pending legal proceedings for the de-

termination of the title. Jerome v. Ross, j Johns.

Ch. 315, 332; Le Roy v. Wright, 4 Sawyer, 530,

535-"

The case of Haggin v. Kelly, 136 Cal. 481, is sub-

stantially identical with the case at bar. Mr. Justice

Henshaw, in delivering the opinion of the court,

said:

—

"Plaintiffs averred ownership and right of pos-

session in a certain mining claim; that defendants

are in possession of the property, and wrongfully

and unlawfully withhold the same; that they have

taken and are taking, large quantities of gold and

silver ore therefrom ; that plaintiffs have demanded

of defendants that they desist from mining the

claim and from taking and removing the ore, but

they refuse to do so, and threaten to continue

their mining operations; plaintiffs are unable to

determine how much gold and silver defendants

are taking or will take from the mine; defendants

are insolvent, and plaintiffs will suffer great and

irreparable damage. The prayer was for an in-

junction enjoining or restraining defendants

during the pendency of the action from mining on

said claim, and from taking and removing ore

therefrom, and that on the final hearing the injunc-

tion be made permanent; for restitution of lands

and mining claim, and for costs of suit. The an-

swer of defendants consisted of a denial of the

ownership of plaintiffs, an admission that they are

in possession, coupled with a denial that they are

wrongfully or illegally in possession, and a denial

that they have taken any gold or silver bearing ore

from the claim.
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"The action is one at law, and is in form of eject-

ment. The essential allegations necessary to such

an action are the estate of plaintiffs, possession by

defendants at the commencement of the action,

and their wrongful withholding of the same.

{Payne v. Treadwell, i6 Cal. 220, 244, 245.)

Even if regarded as an action under section 738
of the Code of Civil Procedure, still plaintiffs

were entitled to a jury. {Gillespie v. Gouly, 120

Cal. 515.) The equitable relief of a restraining

order against waste during the pendency of the

litigation did not change the nature of the action,

but was ancillary merely, and permissible under

the pleading. {Natoma Water Co. v. Clarkin,

14 Cal. 544; Curtis v. Sutter, 15 Cal. 259; Hughes
V. Dunlap, 91 Cal. 385.) The added prayer of

the complaint, that upon the conclusion of the trial

the temporary injunction be made permanent, was

unnecessary and superfluous. If plaintiffs estab-

lished their claim, defendants would be ousted,

and they would be restored to possession, and there

would be no occasion for a permanent injunction.

Upon the complaint, therefore, the action was sim-

ply one of ejectment, with the request for a re-

straining order against waste pending the litiga-

tion."

A similar rule was laid down by the Circuit Court

of Appeals for the Fourth Circuit in the case of Kellar

V. Craig, 126 Fed. 630.

There can be no doubt that the action of the court in

dismissing the bill was proper and sanctioned by au-

thority, for while it is true that the bill might under

general equitable rules have been sustained as auxiliary
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to an action in ejectment, such was not its purpose, as

the pleader endeavored to confer jurisdiction of an

action at law upon a court of equity solely because cer-

tain equitable relief could have been obtained as auxil-

iary to an action at law. If plaintiff desired to have the

bill retained as auxiliary to an action at law, he should

have requested the Court to retain the bill for that pur-

pose. This he did not do, but insisted that the legal

title be tried in the auxiliary equitable action.

But even if the bill could, in the absence of statute,

be maintained as a bill for auxiliary equitable relief,

the statutes governing Alaska have done away with this

limited equity jurisdiction, as section 386 of the Alaska

Code of Civil Procedure permits the issuance of an

injunction by a court of law for the purpose of pre-

serving the subject-matter of the litigation. The sole

ground of this limited equitable jurisdiction has been

removed by statute and the remedy at law is adequate.

The foregoing considerations all run to the insuffi-

ciency of the statement of an equitable cause of action

by the bill, but if it were conceded that the allegation

as to trespass and damage pending the action did bring

the entire cause within the jurisdiction of equity, still

the judgment of dismissal is eminently proper for the

following reasons: When the motion for the prelimi-

nary injunction was heard, not a particle of evidence

was introduced in support of the allegation upon which

it is now sought to rest the equitable jurisdiction. It

was not even shown that the defendants were operating

the mine. Under these circumstances, it was necessary
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to dismiss the bill, as it is well settled that when equity

takes jurisdiction of matters ordinarily cognizable at

law upon some alleged ground of equity jurisdiction,

the entire bill must be dismissed unless the evidence

supports the allegation upon which the equitable juris-

diction is based. [Dowell v. Mitchell, 105 U. S. 430.)

In addition to the grounds already urged, defendants

contend that the equitable jurisdiction may be sup-

ported for the following reasons :

—

(i) To avoid a multiplicity of actions;

(2) For an accounting.

Equitable jurisdiction cannot be supported on

the theory that by the maintenance of this

proceeding in equity a multiplicity of actions

is avoided.

It is difficult to see how any great number of actions

can arise between the parties to this litigation. If plain-

tiff brings an action at law and recovers possession and

mesne profits, no other action will be necessary, as in

that single suit he will be fully compensated for all

injuries done him. If, on the other hand, he loses in

that action, he will not be able to maintain any action

against these defendants. The acts complained of con-

stitute an ouster, not a continuous trespass in the nature

of a nuisance. In so far as the appellees are concerned,

the entire controversy will be settled in a single action

if the plaintiff should recover possession, and, if after

a decree at law adjudging defendants' lease void, plain-

tiff should desire cancellation, this will necessitate the
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maintenance of but two actions, and this does not con-

stitute a multiplicity of actions.

In McGuire v. Pensacola City, 105 Fed. 677, the

Circuit Court of Appeals dismissed a bill substantially

identical to that at bar, in support of which the argu-

ments now presented were urged, the Court saying:

—

"Suits in equity cannot be sustained in either of

the courts of the United States where a plain, ade-

quate, and complete remedy may be had at law.

(Rev. Stats. U. S. 723.) This section of the judi-

ciary act of 1879 was merely declaratory of exist-

ing law. The averments of the bill show that the

complainant has the legal title to the land claimed,

and that defendants have obtained possession by

force, and are now in possession. This makes a

plain case for an action of ejectment. If these aver-

ments are true,—and on demurrer they are pre-

sumed to be true,—the appellant would be entitled

to recover the land in ejectment.

"We do not understand the learned counsel for

the appellants as disputing these propositions, but

their contention is that the bill contains averments

that take the case out of the influence of these well-

settled rules.

"First, it is claimed that the court has jurisdic-

tion to prevent a multiplicity of suits. The federal

courts, of course, have jurisdiction in equity, in

proper cases to prevent a multiplicity of suits. But

there is nothing alleged in the bill to confer juris-

diction on that account. If the defendants are

trespassers, having obtained possession by force

and violence, as alleged, they may all be enjoined

as defendants in one action of ejectment. {Greer v.
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Mezes, 24 How. 268, 277, 16 L. Ed. 661 ; Jackson

V. Woods, 5 Johns. 278; Rowland v. Ladiga's

Heirs, 21 Ala. 9.) But, even if a number of suits

were required to settle the controversy as to the

lands each defendant would have the right to sub-

mit his claim of title and right to possession to a

jury. {Doggett v. Hart, 5 Fla. 215; Hughes v.

Hannah, 39 Fla. 365, 22 South. 613; Whitehead

v. Shattuck, 138 U. S. 146, II Sup. Ct. 276, 34 L.

Ed. 873.)

"It is claimed that the court has jurisdiction in

equity 'to inquire into allegations of conspiracy,

fraud, and violence.' The fact that the defendants

conspired to obtain possession of the land, or com-

mitted frauds and violence to obtain possession,

the complainant having the legal title and the right

to possession, does not confer jurisdiction in equity

of a suit to recover the lands. These wrongs on

the part of the defendants do not prevent the plain-

tiff from recovering the lands at law in ejectment.

Such averments in a bill to recover real estate and

its rents, brought by a plaintiff out of possession,

and having the legal title against defendants in

possession, do not confer jurisdiction in equity.

{Smyth v. Banking Co., 141 U. S. 656, 660, 661,

12 Sup. Ct. 113, 35 L. Ed. 891.) The averments

that the defendants hold the lands under void judg-

ments are without effect as conferring jurisdiction,

because the judgments could as well be held void

at law. {Smyth v. Banking Co. (C. C.) 34 Fed.

825 ; Lewis v. Cocks, 23 Wall. 466, 469, 23 L.

Ed. 70.)

"The third contention of the appellant is that the

Court has jurisdiction 'to quiet title from cloud
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now resting on it by acts of defendants.' It is well

settled that a plaintiff not in possession, having

the legal title, cannot maintain a bill against de-

fendants who are in possession to remove cloud

from title. {Orton v. Smith, i8 How, 263, 15 L.

Ed. 393; Frost V. Spitley, 121 U. S. 552, 556, 7
Sup. Ct. 1 129, 30 L. Ed. loio; 7 Ency. PI. & Prac,

306; 5 Notes U. S. Rep. 572.)"

Further citation of authority on this point is un-

necessary.

The bill cannot be sustained as an action in

equity for an accounting.

The contention that the bill may be maintained as

one in equity for an accounting is clearly untenable as

were it otherwise all actions of ejectment could be con-

verted into actions in equity.

There can be no question that plaintifif can recover

mesne profits in the action of ejectment; such is the

express provision of the Alaska Code, section 301,

C. C. P. It is intimated that mesne profits cannot be

recovered in ejectment for the period of time elapsing

between the commencement of the suit and the deci-

sion. Section 306 of the Alaska C. C. P. provides that

the period for which damages may be recovered ex-

tends from six years before the commencement of the

suit up to the rendition of the verdict.

In Hipp V. Babin, 19 Howard, 271, the contention

now made by appellant was urged. In response the

Court said (279) :

—
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"Nor can the Court retain the bill, under an

impression that a Court of Chancery is better

adapted for the adjustment of the account for rents,

profits, and improvements. The rule of the Court

is, that when a suit for the recovery of the posses-

sion can be properly brought in a Court of Equity,

and a decree is given, that Court will direct an ac-

count as an incident in the case.

"But when a party has a right to a possession,

which he can enforce at law, his right to the rents

and profits is also a legal right, and must be en-

forced in the same jurisdiction."

Not a single contention has been advanced by appel-

lant in this cause that has not been definitely settled

against him by the repeated decisions of the Supreme

Court of the United States and the Decisions of the

Courts of this Circuit, for the present case cannot be

distinguished from the case of California Oil & Gas

Co. V. Miller, 96 Fed. 13, and the decisions of this

Court already cited; and see, also, the case of Erskine

V. Oil Co., 80 Fed. 583.

The three cases principally relied upon by appel-

lants are The Big Six Developmejit Co. v. Mitchell,

138 Fed. 279; Bunce v. Gallagher, Fed. Case 2133, and

Chapman v. Toy Long, Fed. Case 2610.

In the case of Chapman v. Toy Long, Fed. Case 2610,

the statement of facts is very obscure, but it does not ap-

pear that an attempt was made to recover possession of

land held adversely by injunction, nor does it appear

that the defendants were in possession of the land at the

time the action was brought. It seems to have been a
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case in which plaintiff held title and constructive pos-

session and the defendant Chinese occasionally tres-

passed on the land and mined the same. It does not

appear, however, that the defendants held possession

claiming title, the injunction simply running against

threatened trespass. If the case can be construed as

sustaining appellant's position it must be conceded that

the decision is unsupported and is contrary to the great

weight of modern authority.

Of course, an action in equity may be maintained by

one out of possession against another out of possession

to prevent a threatened trespass, but such is not the case

at bar.

In Bunce v. Gallagher, Fed. Case No. 2133, the

Court held that one out of possession of real property

might maintain a bill in equity against one in posses-

sion for the purpose of having a deed declared void.

In sustaining the equitable jurisdiction, the Court said:

"There is here no controversy about a doubtful

title between these parties, and the question of pos-

session has no legal relation to the object now
sought to be attained by the decree of this Court."

The decision is undoubtedly erroneous, but even so

does not go to the extent of supporting appellant.

The case of Big Six Development Co. v. Mitchell,

138 Fed. 279, is a decision rendered by the Circuit

Court of Appeals of the Eighth Circuit. The opinion

is written by Reiner, District Judge, and concurred in

by Judge Sanborn, of the Circuit Court, Judge Hook

of the Circuit Court dissenting. The facts of the case
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were very peculiar. The plaintiff had leased certain

large tracts of coal lands to the defendant and the de-

fendant had covenanted to keep the mines free from

water and properly timbered and supported. The de-

fendant subleased to a number of miners imposing the

same conditions upon the sublessees. The complaint

alleged that the defendant corporation, its sublessee,

etc., had completely failed to comply with the covenant;

that they were allowing the mines to fill up with water;

that they had removed the pillars supporting the roof

and would, unless restrained, completely waste and de-

stroy the mines by allowing the roof to cave ; that plain-

tiff had re-entered under the provisions of his lease,

but defendants were still holding possession and wast-

ing the propert}'. Objections were urged to the juris-

diction of the Court on the ground that equity would

not try title at the instance of one out of possession

in an action brought against one in possession. The

Court replied that the case was a proper one for the

issuance of an injunction and said:

"We think, both upon reason and authorit}', that

in a case such as this, where the injurs* is as to the

res (that is to say, where irreparable mischief is

being done or threatened, going to the verv^ sub-

stance of the estate), a court of equit\- has juris-

diction, not only for the purpose of restraining

waste or threatened trespass, but, having acquired

jurisdiction for that purpose, it may also proceed

to settle the question of title and to remove the

cloud; and this was the view taken bv the Circuit

Court."
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No authorities were cited in support of this position.

The marked peculiarity of this case lies in the fact

that once the evidence on issues relating to the issuance

of the injunction was passed on, the decision on these

issues would also dispose of the questions relating to

title as to which there seems to have been no contest.

Further than this the jurisdiction could be rested upon

the enforcement of the contractual obligations.

Upon these peculiar facts it would seem that the

judgments may be supported, otherwise it is in conflict

with the decisions of the United States Supreme Court

and the various Circuit Courts of Appeal, including the

decision in this Circuit.

However, the decision, such as it is, is based upon

the auxiliary jurisdiction of equity relative to injunc-

tions pendente lite, and this branch of equity jurisdic-

tion has in Alaska been superseded by statute confirm-

ing powers formerly exercised by courts of equity in

these cases upon the courts of law. The other cases

cited by appellant have no bearing whatever upon the

case at bar and do not support his contention.

In conclusion we respectfully submit that an action

to recover possession of a mining claim brought by one

out of possession against persons in possession cannot be

maintained in equity, even though a temporary injunc-

tion be sought to prevent trespass pending the deter-

mination of the action in equity, and although a prayer

for an account and to remove a cloud on title be

coupled therewith.

The fact that plaintiff has joined in this action the
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Corson Co., the Universal Co. and Willey, does not in

any way affect the case nor do we understand appellants

to base any argument on the joinder of these defend-

ants. If the action against these defendants be equi-

table in character it cannot be joined with the action

against the appellees, a purely legal action.

Bruce V. Murray, 123 Fed. 366.

It would be very difficult, however, to show that any

cause of action was stated against these other de-

fendants.

In conclusion we respectfully submit that the judg-

ment of the District Court must be affirmed.

Respectfully submitted,

CHARLES S. WHEELER,
J. F. BOWIE,
GORDON HALL,
ROBERT FINK,

Attorneys for Appellees.




